PAGE  
13

BSNL EMPLOYEES UNION

Dada Ghosh Bhawan, Opp. Shadipur Bus Depot. New Delhi – 110008

Phone: 25705385, 25894100, fax: 25894862

Email: chqbsnleu@sify.com, website: bsnleuchq.com

…………………………………………………………………………………..…………….......

BSNLEU / 501 (CDA Rules)





               12th October 2007

To

Shri. Gopal Das

Director (HRD), BSNL

Bharat Sanchar Bhawan

New Delhi – 110 001

Sub:
BSNL CDA Rules 2006 – Amendments furnished

Sir,

In continuation of the discussions on the above subject, including in the National Council, I am hereby furnishing the required amendments to the BSNL CDA Rules 2006 for acceptance and necessary orders by the management.  

Further modifications, if found necessary, including those based on the Industrial Employment (Standing Orders) Act, 1946 will be furnished later.

Yours Sincerely, 
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(V.A.N. Namboodiri)

General Secretary 

BSNL CDA Rules 2006

Amendments proposed by BSNL Employees Union

Rule 2.
Delete the portion in brackets Viz. ‘‘(except those employees who are governed by the industrial Employment standing order Act 1946.”), and  retain the sentence “These Rules shall apply to all the employees of BSNL”. 

Rule 3(9)(b)
Add the words “or widowed sister/s and daughter/s” after the word “daughters” appearing in the first line of the rule.

Rule 5(10)
Delete this clause since it is vague and gives arbitrary powers to the management which may be used mischievously and whimsically.

Rule 5(15) 
Delete this clause since it prevents genuine trade union activity of collection of union subscription, donations etc.

Rule 5(20) 
Delete this clause since it is arbitrary and gives leverage to management to victimize the employees.  

Rule 5(23)
Delete this clause since it infringes on the legal Trade Union activities of the employees, and violates the trade union rights as envisaged in the I.D.Act.

Rule 5(25) 
Delete this clause since it is vague and can be misused. 

Rule 5(27) 
Delete.

Rule 5(29) 
Delete.

Rule 5(30)
Delete.

Rule 5 (34)      Delete since the misconduct is not defined.

Rule 5 (35)     Remove the word ‘false’         

Rule 6. 
This rule should be made non-applicable to non-executives.

Rule 7. 
This clause be modified as follows:


“No employee shall join or continue to be a member of an association the objectives or activities of which are communal or religious  fundamentalist or which are prejudicial to the sovereignty and integrity of India, public order or morality”.

Rule 8. 
In the heading “Demonstrations and Strikes,” delete “and Strikes”

Rule 8(2) 
Delete the words “Strike or”

Rule 9 
Delete.

Rule 10
Not applicable to PSU Employees. Delete.

Rule 11
Delete.

Rule 15
In the note below Rule (15) (1), replace “lavish hospitality or frequent hospitality” 



 with “hospitality”.

Regarding ceilings on the gifts mentioned below 15(2) the following should be substituted. 

(i) Rs. 5000/- in case of non-executives and executives up to JAG level.

(ii) Rs. 10,000/- for executives from SAG onwards. 

Rule 17
Private Trade or Employment:

 Delete clauses 17(1)(c), the provisions(i) (ii) and (iii) under Rule 17(2)(e), 17 (3) (a), and 17(3)(b).

Rule 17(5)
Substitute as follows: 

“No executive of the company, who has retired from the service of the company should accept post retirement employment in any other telecom production or service company with in 2 years from date of retirement.

Rule 21
Movable, immovable and valuable property 

                         21(3) (a) and (b) should be substituted as follows:


Up to Rs. 30,000/- for both executives and non-executives.


(The Rule 21(3) as proposed to be amended by the Board of Directors should be amended as above)


Rule 21(4)(c)(i) and (ii) should be substituted as follows:


(i) Rs. 30,000/- in case of executives and non-executives


(The proposed modification by Board of Directors should be modified to this extent) 


Rule 21(5), 21(6), 21(7) and 21(8) should not be made applicable for Non- executives. In the last explanation under Rule 21, in the words, “for the purpose of Rules 5, 6, 9, 12, 15, 21, 21-A&23”delete the number 9 as we proposed for deletion of Rule9.

Rule 22
Delete.

Rule 25
Vindication of official acts and character of employee. 

In second para of 25(1) the words “three months” should be replaced by “one month”.

Rule 30. 
Suspension. 


Rule 30(4) – Delete, since court order has to be implemented and no further enquiry on the same allegations is justified. 

Rule 30 (5) (b).


The substitution of the words “at the end of three months” by the words, “before the expiry of 90 days” as proposed by BSNL C.O is to be there. 

                        In the sentence, “Then, further review can be done on six monthly basis,” replace “six” with “three”

Rule 30(5)(c) 
Add as 35 (c):  

The amendment proposed by management on 30(5)(b) on review committee to be modified as below:

 “That the review of order of suspension should be by a review committee to be constituted as per guideline and instructions contained in G.1. Dept. of Per and Trg. OM No. 11012/4/2003-estt. (A) Dated 07-01-2004. The review committee be composed of 3 members, the disciplinary Authority, the appellate Authority and one officer of the same or similar rank from another SSA”.

Rule 31(2) 
This entire provision is to be re- written as below:- 


 “Where the period of suspension exceeds three months, the amount of subsistence allowance shall be increased to 75% of basic pay and allowance for any period subsequent to the first three months.”

Rule 31(2) (ii)
Delete the clause. 

Rule 31(2) (iii)
Replace the existing clause with the following:


“A BSNL Employees in whose case the order of suspension is deemed to have been continued in force or who is deemed to have been placed under suspension from the date of original order of dismissal/removal/compulsory retirement from service under Rule 30(3) of BSNL (CDA Rules) 2006 he is to be paid subsistence and other allowances with retrospective effect from the date of order of such dismissal/removal/compulsory retirement.

Rule 31(4)(c)
Delete.

Rule 32(1)(a)
The words” If the employee is exonerated and not awarded any of the penalties mentioned in Rules 33,” are to be modified as “If the employee is exonerated or, not awarded any of the penalties mentioned in rule 33 except censure.”

Rule 32(1) (b) 
 Add after the words “prescribe,” “beyond the subsistence allowance already paid”

Rule 33(A) (e)
This may be modified as below and then included in major penalties, as Rule 33(B) (e):


“Reduction to a lower stage in the time scale of pay by one stage for a period not exceeding one year, without cumulative effect and not adversely affecting his pension, terminal benefits”. 

Rule 33(B)(j)
Delete the words “Govt. or”

Rule 33, Explanation (ii) 
Delete it since there is no EB in IDA scales. 

Rule 33 
Add the following words under Sl. (iii) and (iv) of the “Explanations” below this Rule:


“After giving him reasonable opportunity to explain against the reasons of ineligibility and unsuitability for non-promotion or reversion to a lower post”

Rule 33 
Add the following note below Rule 33:


“Note: The government of India’s instruction below Rule 11 of CCS (CCA) Rules 1965 shall apply mutalis mutandis”.

Rule 34(1)
Add “However, imposition of penalties at serials (e) to (j) of Rule 33 are to be imposed on by Appointing Authority as scheduled in respect of charged Officer.”

Rule 34(2) 
Delete the sentence “Any authority higher ………….. against any employee”

Rule 34(3)
Modify this as below:


“The Disciplinary Authority competent to impose penalties specified in clause (a) to (d) of Rule 33 can institute disciplinary proceedings against any employee for the imposition of any of the penalties in clause (e) to (j) of Rule 33, not with standing that such disciplinary authority is not competent under these rules to impose any of the later penalties. However, the competent Disciplinary Authority as per the schedule shall issue the final orders imposing major penalty”.

Rule 34(4)
Add this rule, as below: 


“Officers performing current duties of a post cannot exercise statutory powers under these rules”. 

 Rule 34(5) 
Add this rule, as below:


“No appointing authority or disciplinary authority can function as the disciplinary authority in respect of an official when he is personally concerned with the charges or when he is a material witness in support of the charges. Such cases are to be referred to BSNL C.O for nomination of adhoc disciplinary authority”.

Rule 35(2)
Replace existing 35(2) with the following
“Not with standing the Rule 35(1) above, holding of an inquiry in the manner laid down in sub rule(3) to (21) of Rule 36 is required in every case in which the disciplinary authority is of the opinion that such inquiry is necessary or where the delinquent requests the disciplinary authority to hold an inquiry. In case the disciplinary authority rejects such request, he should inform the delinquent officer in writing the reasons for such refusal”.  

Rule 35(3) 
Add this rule, as below:


“Inspection of documents may be permitted, if the delinquent or the charged officer makes such request, to provide him a reasonable opportunity to defend him self”.

Rule 35(4)
The existing Rule 35(2) be renumbered as Rule 35(4) and is to be modified as below:


“The record of the proceeding shall include:

(a) A copy of the statement of imputation of misconduct or misbehavior delivered to the employee. 

(b) His defense statement if any; and 

(c) The evidence produced during the inquiry.

(d) The reasons given by disciplinary authority for refusing inquiry which was requested by the delinquent official.

(e) The orders of the competent authority together with the reason there of. 

Rule 36(1) 
The words “Clause e (minor penalty) and (f) to (j)” be replaced with “clause (e) to (j)”. 

Rule 36(2) 
The modification proposed by corporate office at Sl No. 10 vide its letter No. BSNL/39-1/SR/2007 dated 03-05-2007 is not acceptable. This provision is to be modified as below:-


“Whenever the disciplinary authority is of the opinion that there are grounds for inquiring into the truth of any imputation of misconduct or misbehavior against an employee, it may itself inquire into, or appoint any public servant employed in BSNL (herein after called the Inquiring Authority) to enquire into the truth thereof.”

Rule 36(3) 
The explanation below this rule may be modified as below:


“It will be necessary to show the documents listed with the charge sheet or any other document to the employee at this stage, on demand”. 

Rule 36(5) (b)
Add the following:


“If no written statement of defence is submitted by the employee, the disciplinary authority may itself inquire into the Articles of charge or may, if it considers it necessary to do so, appoint under sub Rule (2) of Rule 36, an inquiry Authority for this purpose”. 

Rule 36(8)(a)
After the words “a Public Servant”, the following is to be added:


“as defined in section 21 of the Indian Penal Code including central Government employee or a retired public servant or retired central Government employee, who has not more than 7 (seven) cases including the present one in hand”.

Rule 36(8) (c) Delete

Rule 36(9) (b)
After the words “to examine”, add, “and a list of defence witnesses to be examined on his behalf.”

Rule 36(9)
Substitute the Note below this sub rule with the following:


“If the employee applies orally or in writing for or any supply of copies of statements of the list of witnesses and copies of the documents on the basis of which the charges framed against the employee are proposed to be sustained, the request shall be complied to as early as possible and in any case not later than 3 days before the commencement of examination of listed witnesses on behalf of the Disciplinary Authority”.

Rule 36(13)
Substitute with the following:


“The Inquiry Authority shall not allow the Presenting Officer to call for  or recall any new witness to fill up any gap in the evidence”. 

Rule 36(14) 
The modification proposed by BSNL C.O at Sl No. 11 in its letter No. BSNL/39-1/SR/2007 dated 03-05-2007 is accepted.

Rule 36(19)(a)In the words “clause (a) to (e)”, substitute “(e)” with “d” and in the words “clause (f) to (j)” substitute “f” with “e”.

Rule 36
BSNL C.O is requested to include following instructions under Rule 36:

1. Nature of Disciplinary action and quantum of punishment to be commensurate with the gravity of offence committed.

2. Inquiry mandatory if the charge/charges framed against an employee is/are not accepted by him/her.

3. Inquiry officers to be senior in rank to the employee against whom the inquiry is conducted. 

4. A witness cannot function as inquiry officer/presenting officer.

5. Inquiry to be stayed when an application is made against the inquiry officers appointment on the ground of bias.

6. Intimation to be given to the controlling authority of the Employee/Employees assisting the accused as defence assistant/assistants or witnesses who are examined on behalf of the charged employee for releasing them timely to appear before the hearing.

7. An employee under suspension is eligible to function as defence assistant, if nominated by the charged employee.

8. The relevancy of a requisitioned additional document should be viewed, keeping in mind, the possible line of defence. If the line of defence is not spelt-out access to requisitioned additional document should not be refused to avoid any vitiation of principles of natural and procedural justice and providing of reasonable opportunity.

9. Statement of witness recorded at the preliminary inquiry/investigation to be read out to him/her and got admitted as evidence without going into recording the evidence of the witness de novo, and a copy of the statement is to be provided to the delinquent official. 

10. Presenting officer’s written brief to be served on the delinquent employee in the first instance. 

Rule 37(5)
The modification proposed at Sl No.12 of BSNL/39-1/SR/2007 dated 3-5-2007 is not acceptable.This is to be rewritten as below:


 “If the Disciplinary Authority having regard to its findings on all or any of the articles of charges and on the basis of the evidence adduced during the inquiry is of the opinion that any of the penalties specified in clause (e) to (j) of Rule 33 should be imposed on the employee, it shall make an order proposing imposing such penalty and it shall be necessary to give the employee an opportunity of making representation on the penalty proposed to be imposed. Disciplinary Authorities specified in BSNL CDA Rules 2006 can initiate major penalty proceedings but imposing any major penalty should be only by appointing authority.” 

Rule 37
BSNL C.O is requested to add the following instructions below Rule 37:

1. Self-contained, Speaking and reasoned order to be passed and to be  issued over signature of prescribed Disciplinary/Appellate/Reviewing Authority.

(Explanatory Note: BSNL (CDA) Rules, 2006 are quasijudicial in nature and as such, it is necessary that orders in such proceedings are issued only by specified or prescribed competent authority under relevant rules and the orders issued by such authorities should have the attribute of a judicial order in accordance with the observations made by Hon’ble Supreme Court of India in the case of ‘Mahavir Prasad Vs State of UP (AIR 1970, SC 1302)

2. Dismissal or removal or compulsory retirement from service with retrospective effect not permissible.

3. Disciplinary cases should be deemed to have become infructuous on the death of the charged employee.

4. Proper procedure in accordance with BSNL (CDA) Rules, 2006 must be observed before termination of service.

5. Disciplinary proceedings under BSNL (CDA) Rules, 2006 should not be closed without intimation to the accused employee.

6. Reasons for cancellation of original charge should be mentioned for issuing a fresh charge sheet.

7. Final orders on the Inquiry Report should be passed within three months from the date of submission of the inquiry Report.   

                 8.   In case of absorbed DoT employees, the penalties of dismissal / removal / termination / compulsory retirement should have the approval of the administrative ministry. 

Rule 39
Add the following proviso:


“Provided when two employees accuse each other inquiry shall not be taken in common proceeding. Joint inquiry also should not be conducted”.

Rule 40(b) 
Delete.

Rule 40(c) 
Delete 

Rule 45(5)(a)
Delete this since there is no EB in IDA scale.

Rule 45(5)(b) to (f)
Renumber as (a) to (g).

Rule 45(5) (f) 
Add the following as Rule 45(5) (f) 


“Superseding him in the matter of promotion”.

Rule 47
Replace the words “30 days” with “60 days”. 

Rule 48(3) 
After the words “with out any avoidable delay”, add “at the latest with in 30days”. 

Rule 49
Delete this Rule since it is redundant. There is no scope of with holding any appeal since it is submitted direct to the appellate authority, furnishing a copy to the authority who has imposed penalty or passed any order on the matters laid down in Rule 45(5) in accordance with Rule 48 (2). 

Rule 50(1) 
After the words “relevant records” add “with in 30 days”. 

Rule 50(2) 
Delete in view of proposed deletion of Rule 49.

Rule 51
Add the following note below Rule 51:

     Note:         1. self contained, speaking and reasoned order in clear and careful words to   be passed and    issued over signature of the prescribed appellate authority.


          2. The prescribed appellate authority should use his judicious discretion 

    in granting request for personal hearing if made in the appeal”. 

Rule 54
The following point may be considered and solved:

CCS(CCA) Rules 1965, vide Rule 29 and 29A, provide Revisionary Authority and  Reviewing Authority (President of India). But in BSNL CDA Rules, only reviewing authority is provided, who is not president of India, presumably because BSNL Employees are not central Government employees. But BSNL is wholly Govt owned company. Further the BSNL CDA Rules do not lay down specifically the status in this regard. 

Rule 55(i)
Delete since retirement on medical grounds is provided as per pension Rules.

Rule 55(ii)(b) 
Delete.

Rule 56(ii)
Delete this.

Rule 56(i) 
After the words “any reason whatever”, add the following:

“After giving due weightage and proper consideration of the 10 points general principles regarding probation on appointment, circulated under G.O.I .M.H.A OM No. 44/1/59-Estt(A) dated 15-04-1959 as reprinted in chapter 20 of Swamy’s complete manual on Establishment and Administration”.

Rule 59
The addition proposed by BSNL C.O at Sl No. 13 in its letter No. BSNL/39-1/SR/2007 Dated 03-05-2007 needs clarification as to which is to be followed in case the DPE model rules and the GOI decisions on CCS(Conduct) and CCS(CCA) Rules are contradictory. Based on this clarification, we will further submit our view. However, the sentence “If any question arises relating to the Interpretation of these rules, it shall be referred to the BSNL Board whose decision thereon shall be final,.” is to be deleted.  

Rule 61
Delete these rules since BSNL Employees are covered by provisions of CCS (Pension) Rules which lay down provisions for disciplinary proceedings after retirement. 
  
[V.A.N.Namboodiri]

 General Secretary

BSNL Employees Union

